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Abstract

Climate change and trade are two separate realms that inevitably interact with
each other. Trade, representing more than half of global GDP by some accounts, may
play a pivotal role in efforts to combat climate change and to reduce greenhouse gas
emissions. The WTO Agreements were not specifically composed for climate change
purposes. Labelling and international standards may be used as a trade tool whose
application may influence consumer preferences and shift markets. In the context
of climate change, labelling may effectively inform consumers about international
standards and, in particular, the carbon footprint of products. In the context of WTO
Agreements, labelling is governed by the Agreement on Technical Barriers to Trade
(TBT Agreement). This article investigates the compatibility of the TBT Agreement in
governing labelling aimed at mitigating climate change and it elaborates tensions at
the nexus between climate change and trade in the context of labelling. This article
eventually argues that climate change, labelling, international standards and the TBT
Agreement can be in harmony. Further arrangements, which will close more gaps in
the relation between the TBT Agreement and measures aimed at combating climate
change, are required to alleviate (possible) tensions in practice.

Keywords: Climate change, labelling, international standards, World Trade Orga-
nization, Agreement on Technical Barriers to Trade.

A. INTRODUCTION The application of labelling and in-

ternational standards may in turn raise
awareness of consumers on their green-
house gas emissions, which consequent-
ly is meant to shift consumers and manu-
facturers’ behaviour. A study conducted
in 2014 by Vincenzina Caputo, Rodolfo
M. Nayga Jr and Riccardo Scarpa reveals
that consumers tend to value the CO? la-
bel at least as much and sometimes even
more than the food miles label.!

Labelling and international stan-
dards play an important role in promot-
ing energy efficiency, reducing emissions
levels, and mitigating climate change. La-
belling may be employed to inform con-
sumers about international standards
constituted in products, to communicate
carbon footprint data and to gauge ener-
gy efficiency performance and the level
of emission reduction. Besides, label-
ling can facilitate trade, spread knowl-
edge, disseminate innovative advances

in technology and foster the sharing of
good management and conformity as-
sessment practices.
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1 Vincenzina Caputo, Rodolfo M. Nayga Jr and
Riccardo Scarpa. “Food miles or carb6on emis-
sions? Exploring labelling preference for food
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Labelling and international stan-
dards are important for climate action
and their significance may increase in the
future. For example, the total projected
CO? emissions from the residential sec-
tor in the United States would have been
8 per cent higher by 2020 if the energy-
efficiency standards for household ap-
pliances had not been put in place.

Climate change and trade are two
distinct realms that inevitably interact
with each other. As unilateral and mul-
tilateral trade liberalization has brought
down tariffs, the market access effects of
labelling and international standards as
a part of climate change law and policy
can have competitiveness impacts on
trade and investment.?

The WTO provides a framework of
disciplines to facilitate global trade and
serves as a forum to negotiate further
trade openness under the architecture
of multilateral trade cooperation.* The
WTO plays accordingly an important
role in bridging climate policy and trade

transport footprint with a stated choice study”
Australian Journal of Agricultural and Resource
Economics 57, no. 4 (2013), p. 465.

2 World Trade Organization. World Trade Re-
port 2005: Exploring the links between trade,
standards and the WTO. Geneva: World Trade
Organization, 2005. Accessed July 30, 2015. ht-
tps://www.wto.org/english//res_e/booksp_e/
anrep_e/world_trade_report05_e.pdf, p. 29.
For instances, there are 14,900 international
standards published by the ISO and a database
of around 650,000 standards (national, regional
and international) from about 21 countries is
maintained by Perinom, a consortium of Euro-
pean standards organizations.

¥ World Trade Organization. “The multilateral
trading system and climate change: Introduc-
tion.” Accessed July 19, 2014. http://www.wto.
org/english/tratop_e/envir_e/climate_intro_e.
htm.
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policy.* Considering the importance of la-
belling for informing international stan-
dards aimed at reducing greenhouse gas
emissions, this article analyses how the
WTO covers the dynamic nexus between
climate change, international standards
and labelling. From the outset, the WTO
recognizes the rights and the sovereign-
ty of its members to set diverse levels
of policies to reach their respective le-
gitimate objectives as long as they do
not constitute a means of arbitrary or
unjustifiable discrimination between
countries. In the context of setting in-
ternational standards, WTO members
may therefore set distinct levels of inter-
national standards in order to achieve
their respective legitimate objectives.
However, this discretion to determine
various levels of legitimate objectives on
international standards may possibly be
harnessed to veil protectionist measures
that have discriminatory consequences.’

In the context of the WTO, the TBT
Agreement has become a main legal in-
strument when it comes to labelling
and international standards.® In the TBT
Agreement, labelling may be classified
either as technical regulation or as stan-

*  Ludivine Tamiotti, et. al. Trade and Climate
Change: A report by the United Nations Environ-
ment Programme and the World Trade Organiza-
tion. Geneva: World Trade Organization, 2009.
Accessed July 30, 2015. http://www.wto.org/
english/res_e/publications_e/trade_climate_
change_e.htm, p. 124.

5 Please note that how a measure is justified in
the WTO framework as protectionist will not be
discussed in this article.

¢ The WTO is a treaty consisting of the um-
brella agreement, the Marrakesh Agreement
Establishing the World Trade Organization, and
its subsidiary agreements, containing of detailed
rules. The TBT Agreement is one of its subsidiary
agreement.
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dard. The TBT Agreement is aimed to
guarantee that the technical regulations,
standards and conformity assessment
procedures’ do not constitute unneces-
sary barriers to international trade while
recognizing the right of WTO members
to take regulatory measures to achieve
their legitimate objective. Among other
legitimate objectives, according to Ar-
ticle XX of the General Agreement on
Tariffs and Trade (GATT), the legitimate
objectives may be: protection of the en-
vironment, protection of human health
of safety, protection of animal or plant
life or health, prevention of deceptive
practices, national security require-
ments and quality requirements.?

The aim of this article is to clarify
the governance of labelling and interna-
tional standards in the TBT Agreement.
This article presents the nexus of tech-
nical regulations, standards and label-
ling under the TBT Agreement and (pos-
sible) tensions of technical regulation,
standards and labelling particularly in
the context of climate change and the
TBT Agreement. The wider purpose of
this article is to point out the tensions
between climate policies and trade poli-
cies in the context of labelling and the
related important considerations for
policy makers.

7 International Organization for Standardiza-
tion. “What is conformity assessment?” Accessed
May 15, 2014. http://www.iso.org/iso/home/
about/conformity-assessment.htm.

& Artixle XX, the General Agreement on Tariffs
and Trade 1994. Accessed July 30, 2015. https://
www.wto.org/english/docs_e/legal_e/06-gatt.
pdf and must be read with https://www.wto.
org/english/docs_e/legal_e/gatt47_e.pdf.
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B. THE NEXUS BETWEEN
THE TERMS ‘TECHNICAL
REGULATIONS', ‘STANDARDS’
AND ‘LABELLING’

As explicitly mentioned in Annex
1.1 and 1.2 of the TBT Agreement, the
TBT Agreement establishes a clear dis-
tinction between the terms ‘technical
regulations’ and ‘standards’®’ According
to the definition, the main and essential
distinction between the terms ‘technical
regulations’ and ‘standards’ is its com-
pliance.

Technical regulations require man-
datory compliance. On the other hand,
the compliance of standards is not man-
datory. In addition, standards have to
be approved by a recognized body that
provides for common and repeated use,
rules, guidelines or characteristics for
products or related processes and pro-
duction methods.

® The TBT Agreement defines the following
terms: i) ‘technical regulation’: Document which
lays down product characteristics or their relat-
ed processes and production methods, including
the applicable administrative provisions, with
which compliance is mandatory. It may also in-
clude or deal exclusively with terminology, sym-
bols, packaging, marking or labelling require-
ments as they apply to a product, process or
production method; and ii) ‘standard’: Document
approved by a recognized body, that provides,
for common and repeated use, rules, guidelines
or characteristics for products or related proc-
esses and production methods, with which com-
pliance is not mandatory. It may also include
or deal exclusively with terminology, symbols,
packaging, marking or labelling requirements as
they apply to a product, process or production
method. See further: Annex 1, Technical Barriers
to Trade Agreement. Accessed July 30, 2015. ht-
tps://www.wto.org/english/docs_e/legal _e/17-
tbt.pdf.
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The definitions of both technical
regulations and standards in Annex 1 of
the TBT Agreement identically mention
the term ‘labelling requirements.” There-
fore, labelling requirements may accord-
ingly fall under either technical regula-
tions or standards.

Whether a labelling scheme falls
under the technical regulation or stan-
dards may be ambiguous. The criteria
employed to classify whether labelling
requirements are a technical regulation
or a standard relate to the fact whether
compliance is mandatory or not. The
finding brought in a new perspective
on how technical regulation is identi-
fied and how labelling is classified. The
finding brought in the panel report of
United States - Measures Concerning
the Importation, Marketing and Sale of
Tuna and Tuna Products (US - Tuna II
(Mexico))*, which was subsequently af-
firmed by the Appellate Body report of
the US -Tuna II (Mexico), stated: !

“Compliance ... is ‘mandatory’
... if the document in which [the
regulations] are contained has
the effect of regulating in a le-
gally binding or compulsory
fashion the characteristic at
issue, and if it thus prescribes

10 Panel Report, United States - Measures Con-
cerning the Importation, Marketing and Sale of
Tuna and Tuna Products (US - Tuna II (Mexico)),
WT/DS381/R (September 15, 2011).

1 Para. 7.111, Panel Report, United States
- Measures Concerning the Importation, Mar-
keting and Sale of Tuna and Tuna Products (US
- Tuna II (Mexico)), WT/DS381/R (September
15, 2011). The labelling requirement in the US
- Tuna Il (Mexico) case leaves no discretion to
resort to any other standard to inform consum-
ers about the dolphin-safety of tuna than to meet
the specific requirements of the measure and is
the only standard available to address the issue.
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or imposes in a binding or
compulsory fashion that a cer-
tain product must or must not
possess certain characteristics,
terminology, symbols, packag-
ing, marking or labels or that it
must or must not be produced
by using certain processes and
production methods. By con-
trast, compliance with the char-
acteristics or other features laid
out in the document would not
be ‘mandatory’ if compliance
with them was discretionary or

»n

‘voluntary””.

Conversely, the dissenting opinion
expressed at the Panel of the US - Tuna
Il case may be worth considering. The
dissenting opinion mentioned:

“Both Annex 1.1 and Annex 1.2
refer to labelling requirements.
Labelling requirements can
thus be technical regulations or
standards. The criteria wheth-
er labelling requirements are a
technical regulation or a stan-
dard relates to the fact whether
compliance is mandatory or
not. In order to give any sense
to the term ‘labelling require-
ment’ as used both in Annex
1.1. and 1.2, the requirement
that compliance is mandato-
ry cannot relate to the obliga-
tion to meet certain require-
ments to be allowed to use
the label, but to the question
whether a labelling scheme
is compulsory - i.e. whether
products must use a label in
order to be marketed - or
voluntary - i.e. products may
be marketed with or with-
out the label. As indicated by
the Appellate Body in EC - As-
bestos, a technical regulation
must “regulate the character-
istics of products in a binding
or compulsory fashion” and “a
‘technical regulation’ has the ef-
fect of prescribing or imposing
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one or more ‘characteristics’
- ‘features’, ‘qualities’, ‘attri-
butes’, or other ‘distinguishing
mark’.315 A labelling require-
ment which is a technical regu-
lation would thus impose to a
product the obligation to use
the label and to fulfil the re-
lated labelling requirements. If
however compliance with the
labelling requirement and use
of the label is not mandatory,
the labelling requirement has
to be seen as a standard. Ar-
guing that the mere fact that a
product is prohibited from us-
ing a label if it does not fulfil
these standards makes compli-
ance compulsory would leave
no space for voluntary labelling
schemes as standards.” *? (em-
phasis added)

Despite having been affirmed by the
Appellate Body report, the opaque na-
ture of the distinction between techni-
cal regulations and standards in the TBT
Agreement remains disputable.

The labelling requirements, whose
compliance is mandatory, are classi-
fied under the technical regulations.
Conversely, the labelling requirements,
whose compliance is voluntary, may be
categorized under standards. The dis-
tinctive compliance nature between
technical regulations and standards bur-
dens dissimilar notification obligations
between both categories. Measures con-
sidered as technical regulations have to
be notified to the WTO Secretariat, while
measures deemed as standards may be
notified on a voluntary basis.

12 Para. 7.151, Panel Report, United States -
Measures Concerning the Importation, Market-
ing and Sale of Tuna and Tuna Products (US -
Tuna II (Mexico)), WT/DS381/R (September 15,
2011).
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C. TENSIONS: CLIMATE CHANGE,
LABELLING AND THE TBT
AGREEMENT

Although the WTO recognizes sus-
tainable development as its central prin-
ciple®®, the WTO Agreements were not
designed to specifically tackle the issue
of climate change. Consequently, the in-
terplay between the WTO and climate
change regimes may result some ten-
sions.

Labelling schemes are used as a
means to gauge environmental effective-
ness and to promote energy-efficiency
policy. Their application may inevitably
build up consumer awareness, accep-
tance of labels (credibility and under-
standing) and changes in consumer and
manufacturer behaviour* Hence, the
application of labelling schemes may im-
pact competitiveness of a market.

This article attempts to compile

13 The term ‘sustainable development’ is ex-
plicitly mentioned in the preamble of the Mar-
rakesh Agreement establishing the World Trade
Organization: “Recognizing that their relations in
the field of trade and economic endeavour should
be conducted with a view to raising standards of
living, ensuring full employment and a large and
steadily growing volume of real income and ef-
fective demand, and expanding the production of
and trade in goods and services, while allowing
for the optimal use of the world’s resources in
accordance with the objective of sustainable de-
velopment, seeking both to protect and preserve
the environment and to enhance the means for
doing so in a manner consistent with their re-
spective needs and concerns at different levels
of economic development.” (Emphasis added)

1 Ludivine Tamiotti, et. al, op. cit., p.124.
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tensions that emerged or may occur be-
tween the applications of labelling, in-
ternational standards, in particular for
the purpose of climate change, and the
TBT Agreement. These tensions may be-
come useful information as well as con-
siderations for policy-makers.

1. Non-product-related process and
production methods and the TBT
Agreement

Processes and production methods
(PPMs) refer to criteria of governing in-
ternational trade in goods and services
according to the inputs and process
technologies utilised in their produc-
tion.”> PPMs play a pivotal role for the
environmental impacts and the emis-
sion of the GHGs. For example, the use
of energy-efficient technology in the
production method of a product directly
affects emissions reduction. Therefore,
PPMs are important criteria which may
bring essential environmental benefits.

In the debate over trade and envi-
ronment, PPMs are the subject of many
controversies.’®* The applicability of en-
vironmental PPMs creates controversy

15 Robert Read, “Process and Production Meth-
ods and the Regulations of International Trade.”
In The WTO and the Regulation of International
Trade: Recent Trade Disputes between the Eu-
ropean Union and the United States, edited by
Nicholas Perdikis and Robert Read, 239 - 267.
Cheltenham: Edward Elgar Publishing Limited,
2005. Accessed July 30, 2015. http://www.oas.
org/dsd/Tool-kit/Documentos/Modulellldoc/
Read%20Article%200n%20PPMs.pdf, p.239.

16 Steve Charnovitz, “The Law of Environmen-

tal “PPMs” in the WTO: Debunking the Myth of
lllegality” Yale Journal of International Law 27,
no. 1 (2002), p. 59.
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due to the following reasons:"’

“First, a PPM can restrict trade
or make it harder and costlier
for an exporter to supply a for-
eign market. Second, PPMs are
a signal from importing coun-
tries to exporting countries
about the environmental prac-
tices and laws that the import-
ing country thinks the export-
ing country should have.”

PPMs are classified according to
how the products were produced.”
PPMs are categorized as product-related
PPMs (pr-PPMs) and non-product-relat-
ed PPMs (npr-PPMs). The key issue of
these two categories is the influence of
process and production methods on fi-
nal products. If a process and production
method will affect the final product to be
treated differently in its use, handling
or disposal, this is pr-PPMs. Converse-
ly, if the final products will appear the
same despite its process and production
method and, thus, no different treatment
on the final products are needed, this is
npr-PPMs.

The PPMs are explicitly pronounced
by several WTO Agreements. Several
WTO Agreements confirm that PPMs af-
fect trade.”? PPMs related technical regu-
lations, standards and labels fall explicit-

17 Steve Charnovitz, op. cit., p. 62.

8 Laurens ]. Ankersmit and Jessica C. Law-

rence, “The Future of Environmental Labelling:
US - Tuna Il and the Scope of the TBT.” Legal Is-
sues of Economic Integration 39, no. 1 (2012), p.
135.

1% Aaron Cosbey in ICTSD Bridges: Between
trade and sustainable development. “The WTO
and PPMs: Time to Drop a Taboo.” Accessed
February 3, 2014. http://www.ictsd.org/down-
loads/bridges/bridges5-1.pdf, p. 11.
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ly under the TBT Agreement.? PPMs that
fall outside the scope of the TBT Agree-
ment may fall either in the Agreement in
the Application of Sanitary and Phytos-
anitary Measures (SPS Agreement) or in
the GATT.»

In general, the WTO Agreements
distinguished between pr-PPMs and
npr-PPMs; discriminatory treatment on
the basis of pr-PPMs, which have differ-
ent physical characteristic as the final
result of the product, is permissible in
WTO law.2

In connection to the issue of pr-
PPM in the GATT, the Appellate Body in
Japan - Alcoholic Beverages Il stipulat-
ed that likeness may be determined by
comparing products on the basis of (i)
product characteristics, (ii) end-uses,
(iii) consumer preferences and (iv) tariff
classification.”* Moreover, the Appellate
Body in the EC - Asbestos case added

20 Patrick Low, Gabrielle Marceau and Julia
Reinaud. “The Interface between the Trade and
Climate Change Regimes: Scoping the Issues.
Journal of World Trade 46, no. 3 (2012), p. 523.

2L This article will not discuss the issue of
PPMs which fall under the SPS Agreement. Note
that the preamble of the SPS Agreement explic-
itly pronounced that the GATT provisions related
to the use of sanitary or phytosanitary measures,
particularly Article XX(b) GATT regarding the
general exception clause, apply to the SPS Agree-
ment.

22 The United Nations Environment Pro-
gramme Division of Technology, Industry and
Economics, Economics and Trade Branch; and
the International Institute for Sustainable De-
velopment. Environment and Trade: A handbook
- 2" edition. Manitoba: International Institute for
Sustainable Development, 2005. Accessed July
30, 2015. http://www.unep.ch/etb/areas/pdf/
envirotrade_handbook_2005.pdf, p. 54.

23 Patrick Low, Gabrielle Marceau and Julia Re-
inaud, loc. cit., p. 494.
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the competitive relationship between
imported and domestic products as a
determinant to justify likeness of prod-
ucts.?* A PPM can affect the like product
determination if it affects a competitive
relationship.”® Therefore, the compari-
son of products on the basis of product-
related PPMs may simply be determined
as unlike due to its distinct product char-
acteristics. Conclusively, there will be no
conflict created concerning the likeness
justification for pr-PPMs, provided that
the final products will be distinctive.

The issue of npr-PPMs is essential in
the context of climate change and the re-
duction of greenhouse gases emissions.
The npr-PPMs base a number of energy-
efficiency and emission-reduction stan-
dards and labelling schemes.? In the
WTO Agreements, there are no explicit
reference to the issue of npr-PPMs.

Unlike the pr-PPMs, the issue of
npr-PPMs may be problematic. In the
WTO context, discriminatory treatment
is not allowed for products which are
considered like products. Products in-
cluded in the npr-PPMs will remain like
products and cannot in turn be treated
differently. Under the category of npr-
PPMs, there will be no traceable distinc-
tion resulting from the process and pro-
duction method of products. Although
products have different processes and
production methods and may have dif-

2 Para. 101, Appellate Body Report, European
Communities - Measures Affecting Asbestos and
Products Containing Asbestos (EC - Asbestos),
WT/DS135/AB/R (March 12,2001).

% Inside U.S. Trade. “Experts sees possible
opening in WTO rules for certain PPMs” Ac-
cessed January 29, 2014. http://www.agritrade.
org/pressroom/documents/IUSTarticle.pdf,p. 1.

26 Ludivine Tamiotti, et. al, op. cit., p.126.
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ferent environmental impacts, there are
no traceable product characteristics that
may justify the products to be treated
differently.

In the context of GATT, harnessing
the npr-PPMs as a factor to treat product
differently will consequently infringe
the non-discrimination principle under
the GATT.” Nevertheless, the infringe-
ment accorded to the issue of the npr-
PPMs may be justified by referring to the
general exception clause provided by
the GATT.

Article XX of the GATT refers to
the general exception clause. Two-tier
analysis requirements are required to
justify GATT-inconsistent environmental
measures through the general exception
clause. The measure has to firstly fall un-
der at least one of the exception listed
under Article XX. Secondly, the measure
has to satisfy the requirements of the
chapeau, of Article XX. The chapeau of
Article XX requires that the measure is
not applied in a manner which would
constitute a means of arbitrary or unjus-
tifiable discrimination between coun-
tries where the same conditions prevail
and is not a disguised restriction on in-
ternational trade.

In conjunction with the issue of
climate change, Article XX of the GATT
provides two relevant exceptions to
not complying with GATT obligations,
i.e. point (b) and (g) of Article XX of the

27 The non-discrimination principle is particu-
larly pronounced under Article I of the GATT,
which entails the Most-Favoured-Nation (MFN)
treatment obligation, and Article III of the GATT,
which pertains to the national treatment obliga-
tion.
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GATT. WTO members may seek excep-
tions from GATT provisions on the ba-
sis that the measures taken are “neces-
sary to protect human, animal or plant
life or health”?%; and measures which are
“relating to the conservation of exhaust-
ible natural resources if such measures
are made effective in conjunction with
restrictions on domestic production or
consumption.”®

Unlike the GATT, the application
of the npr-PPMs under the TBT Agree-
ment has been a matter of controversy
among academics and practitioners.*
The TBT Agreement has a different ap-
proach than the GATT in providing spac-
es to obtain various level of legitimate
objectives, including climate change.
The GATT provides an exhaustive list of
general exceptions in Article XX accom-
modating various legitimate objectives.
As an exception, the application of the
general exception depends whether an
infringement against GATT obligations
exists. Unlike the GATT, the TBT Agree-
ment provides a non-exhaustive list of
various legitimate objectives. The TBT
Agreement does not place targeting a le-
gitimate objective as an exception of in-
fringing any TBT Agreement obligations.
In conclusion, in the framework of the
TBT Agreement, pursuing a legitimate

2 Article XX (b), the General Agreement on Tar-
iffs and Trade 1994. Accessed July 30, 2015. ht-
tps://www.wto.org/english/docs_e/legal_e/06-
gatt.pdf and must be read with https://www.
wto.org/english/docs_e/legal_e/gatt47_e.pdf.

29 Article XX (g), the General Agreement on
Tariffs and Trade 1994, ibid.

30 Johannes Norpoth. “Mysteries of the TBT
Agreement Resolved? Lessons to Learn for Cli-
mate Policies and Developing Country Export-
ers from Recent TBT Disputes.” Journal of World
Trade 47,no0. 3 (2013), p. 577.
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objective is a rights and not an exception.

The development of treaty interpre-
tations of WTO Agreements, including
the GATT and the TBT Agreement, has to
be managed in a harmonious way in or-
der to obtain consistent interpretations.
Regardless the different application on
how the GATT and the TBT Agreement
provide a space to pursue a legitimate
objective, the GATT and the TBT Agree-
ment have to accordingly be interpreted
in a consistent way.

In the Annex 1.1 of the TBT Agree-
ment, the words “their related” confine
the scope of the TBT Agreement only
to pr-PPMs.?* Meanwhile, the US - Tuna
[ case resumed that the npr-PPMs may
solely be examined under the GATT.3? It
seems to be inefficient if the npr-PPMs
are possibly justifiable under the GATT,
while the more transparent pr-PPMs are
subject to the more stringent require-
ments of the TBT Agreement.*

The US - Tuna II (Mexico) case is
important for the nexus between npr-
PPMs and the TBT Agreement. Notwith-
standing the finding of the US - Tuna
I, the Panel of US - Tuna II came to a
contradictory finding. In its finding, the
npr-PPM measures may fall under the
TBT Agreement based on the second

31 Laurens ]. Ankersmit and Jessica C. Law-
rence, op. cit., p. 136. In addition, Annex 1.1 of
the TBT Agreement states “Document which lays
down product characteristics or their related
processes and production methods, including
the applicable administrative provisions, with
which compliance is mandatory”(emphasis add-
ed).

32 Laurens J. Ankersmit and Jessica C. Law-
rence, ibid.

33 Patrick Low, Gabrielle Marceau and Julia Re-
inaud, op. cit., p. 522.
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sentence of Annex 1.1 of the TBT Agree-
ment. The second sentence of Annex 1.1
of the TBT Agreement clearly indicates
that labelling including its application to
a product, process or production method
falls under the scope of the TBT Agree-
ment. This sentence does not establish
the division of PPMs.

Considering that there was no par-
ticular appeal on the coverage of the
npr-PPM in the TBT Agreement brought
by the US to the Appellate Body in the US
— Tuna II (Mexico) case, there may be a
differing finding pertaining to the appli-
cability of the npr-PPM measures in the
TBT Agreement in the future. Neverthe-
less, the Appellate Body report in the US
— Tuna II (Mexico) seemingly accepted
that labelling is covered by TBT Agree-
ment. If the Appellate Body had the op-
posite view pertaining to the coverage
of the TBT Agreement on labelling, the
dispute would not make further findings
about labelling in the framework of the
TBT Agreement.

Accordingly, the US Tuna II (Mex-
ico) case seemingly clarified the TBT
Agreement coverage on the npr-PPMs
that fall under the categories explicitly
mentioned by the second sentence of
Annex 1.1 of the TBT Agreement, i.e. ter-
minology, symbols, packaging, marking
or labelling requirements. Nonetheless,
the categories outside what are explic-
itly mentioned in the second sentence of
the Annex 1.1 of the TBT Agreement, i.e.
outside terminology, symbols, packag-
ing, marking or labelling requirements,
remain unresolved. Accordingly, the is-
sue of the TBT Agreement coverage on
the npr-PPMs remains debatable and
has no definite clarity yet among WTO
members.

Despite the fact that the npr-PPMs
may contribute to mitigate GHG emis-
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sions, many countries argue that dis-
criminatory measures based on npr-
PPMs are inconsistent with the WTO.*
Should the discriminatory measures ac-
corded to the npr-PPMs be justifiable,
it is envisaged to create challenges and
complexities. For instance, in reference
to the justification whether a measures
is necessary to pursue a legitimate ob-
jective or is a disguised protectionism.

2. International standards
governance: The interplay
between obligations and
flexibility
In line with the growing economic

interdependence that results from in-
ternational trade, the function of inter-
national standards is increasingly im-
portant. International standards are an
essential means of facilitating compat-
ibility and interoperability for interme-
diate products as they zigzag their way
to the final consumer in a globalized
world where value chains are increas-
ingly prevalent.?

In general, the TBT Agreement
strongly encourages WTO members to
use relevant international standards as
the basis for their technical regulations.
In the context of WTO Agreements, such

3% World Trade Organization: The WTO Insti-
tute for Training and Technical Cooperation. “De-
tailed Presentation of Environmental Require-
ments and Market Access, including Labelling
for Environmental Purposes.” Accessed July 30,
2015.  https://ecampus.wto.org/admin/files/
Course_385/Module_2423/ModuleDocuments/
TE_Req-L2-R2-E.pdf, p. 23.

% Erik Wijkstrom and Devin McDaniels. “Im-
proving regulatory governance: International
standards and the WTO TBT Agreement.” Journal
of World Trade 47,no.5 (2013), p. 1014.
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international standards are mentioned
in particular in Article 2.4%, 2.5 and
5.4% of the TBT Agreement. The TBT
Agreement provides WTO members
flexibilities to set standards and to em-

3 Article 2.4, Technical Barriers to Trade Agree-
ment. Accessed July 30, 2015. https://www.wto.
org/english/docs_e/legal_e/17-tbt.pdf. Article
2.4 states: “Where technical regulations are re-
quired and relevant international standards ex-
ists or their completion is imminent, Members
shall use them, or the relevant parts of them, as a
basis for their technical regulations except when
such international standards or relevant parts
would be an ineffective or inappropriate means
for the fulfilment of the legitimate objectives
pursued, for instance because of fundamental
climatic or geographical factors or fundamental
technological problems”.

37 Article 2.5, Technical Barriers to Trade
Agreement. Accessed July 30, 2015. https://
www.wto.org/english/docs_e/legal_e/17-tbt.
pdf. Article 2.5 mentions: “Whenever a techni-
cal regulation is prepared, adopted or applied
for one of the legitimate objectives explicitly
mentioned in paragraph 2, and is in accordance
with relevant international standards, it shall be
rebuttably presumed not to create an unneces-
sary obstacle to international trade”.

38 Article 5.4, Technical Barriers to Trade
Agreement. Accessed July 30, 2015. https://
www.wto.org/english/docs_e/legal_e/17-tbt.
pdf. Article 5.4 says: “In cases where a positive
assurance is required that products conform
with technical regulations or standards, and
relevant guides or recommendations issued by
international standardizing bodies exist or their
completion is imminent, Members shall ensure
that central government bodies use them, or the
relevant parts of them, as a basis for their con-
formity assessment procedures, except where,
as duly explained upon request, such guides or
recommendations or relevant parts are inappro-
priate for the Members concerned, for, inter alia,
such reasons as: national security requirements;
the prevention of deceptive practices; protection
of human health or safety, animal or plant life or
health, or the environment; fundamental climat-
ic or other geographical factors; fundamental
technological or infrastructural problems”.
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ploy relevant international standards
on the appointed standards. Article 2.2
of the TBT Agreement mentions the
term ‘inter alia’ twice, i.e. pertaining to
the list of legitimate objectives as well
as relevant elements of consideration
for risk assessment. The term ‘inter alia’
indicates the open list of both the legiti-
mate objectives and considerations for
risk assessment. Furthermore, Article
2.2 of the TBT Agreement states that a
technical regulation set for a legitimate
objective by a member will be presumed
not to create an unnecessary obstacle
to international trade as long as it is in
accordance with relevant international
standards. In the panel report of the US-
Tuna II (Mexico) case, the panel defined
an international standard as a standard
that is adopted by an international stan-
dardizing body and is made to the pub-
lic.»

Nevertheless, WTO members are al-
lowed not to use relevant international
standards when such international stan-
dards or relevant parts would be an in-
effective or inappropriate means for the
fulfilment of their respective legitimate
objectives pursued. Furthermore, the
TBT Agreement obliges WTO members

39 Para. 7.663, Panel Report, United States
- Measures Concerning the Importation, Mar-
keting and Sale of Tuna and Tuna Products (US
- Tuna II (Mexico)), WT/DS381/R (September
15, 2011). The panel added that it must consti-
tute a document, established by consensus and
approved by a recognized body, that provides,
for common and repeated use, rules, guidelines
or characteristics for activities or their results,
aimed at the achievement of the optimum degree
of order in a given context (paras. 7.666-672,
6.36-38) and be ‘open on a non-discriminatory
basis to the relevant bodies of at least all WTO
members in accordance with the principle of
openness as described in the TBT Committee
Decision’ (paras. 7.687-691).
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to notify whenever a relevant interna-
tional standard does not exist or the
technical content of a proposed techni-
cal regulation is not in accordance with
the technical content of relevant inter-
national standards.

Governing international standards
is a complex issue. Each WTO member
has the sovereignty to set the subject
and the level of legitimate objectives.
Each member may choose its relevant
international standard applied in a par-
ticular goods or service. Consequently,
the standards governance differs from
member to member. Concerning the use
of relevant international standards as
stipulated in Article 2.4 of the TBT Agree-
ment, the following three-step analysis
may resume a measure to be in violation
of Article 2.4 of the TBT Agreement: (i)
the existence or imminent completion
of a relevant international standard; (ii)
whether the international standard has
been used as a basis for the technical
regulation; and (iii) whether the inter-
national standard is an effective or in-
appropriate means for the fulfilment of
the legitimate objectives pursued, tak-
ing into account fundamental climatic
or geographical factors or fundamental
technological problems.*

The non-harmonized governance of
international standards setting may con-
stitute  inevitable-international-trade
barriers, among other possible tensions:

1. The more-stringent governance of
standards and choice of relevant

*0 Para. 48, the TBT Agreement, World Trade
Organization. “WTO Analytical Index: Guide to
WTO Law and Practice.” Accessed January 17,
2015. https://www.wto.org/english/res_e/
booksp_e/analytic_index_e/analytic_index_e.
htm.
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international standards are trade
barriers for some WTO members
which set more-lenient standard
governance. The more-stringent
standards, which are in accordance
with relevant international stan-
dards, are rebuttably presumed not
to create an unnecessary obstacle to
international trade. Therefore, the
more-stringent standards may not
be fulfilled by some members and
hamper international trade.

2. There is no consensus and precise
methods on how to quantify a car-
bon-footprint.#* The proliferation
of carbon-footprint standards may
raise a question how the carbon
content is evaluated. Furthermore,
the lack of having a uniformed
means in evaluating carbon content
and in applying a particular carbon-
footprint standard globally add the
tension on a carbon-footprint.

3. The TBT Agreement does not name
particular international standardiz-
ing bodies to set international stan-
dards. Ensuring international stan-
dards, which are in consonant with
the objectives of the TBT Agreement,
may be challenging since the nature
of every international standardizing
body may (not) be in line with the
objectives of the TBT Agreement.

4. The tension of having duplication of
relevant international standards in
particular goods and services may
be undeniable due to flexibilities
given by the TBT Agreement. The
TBT Agreement has not pronounced

#1 QOlga Nartova. “Carbon labelling: Moral, eco-
nomic and legal implication in a world trade
environment.” NCCR Trade Regulation Working
Paper no. 2009/5 (February 2009), p. 4.
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particular international standardiz-
ing body. In consequence, there is a
growing competitiveness among in-
ternational standardizing bodies.

In the context of setting climate
change as a legitimate objective, it still
remains unclear which climate change
standards could be regarded as ‘inter-
national standards’ in line with the ob-
jective of the TBT Agreement.”? On one
hand, the non-harmonized governance
of international standards may be used
to set protectionist policies covered as
climate change objectives. On the other
hand, there should be discretion for put-
ting legitimate, non-discriminatory and
effective measures in place for address-
ing climate change.

3. The WTO coverage on private
standards

The TBT Agreement disciplines
standardizing bodies and principles for
international standardizing bodies. Nev-
ertheless, the TBT Agreement’'s main
focus is on technical regulations instead
of standards.”® In this regard, the TBT
Agreement treats standards separately.*
The TBT Agreement is restrictive in ac-
commodating the issue of private stan-
dards.

*2 Joost Pauwelyn, “Carbon Leakage Measures
and Border Tax Adjustments under WTO law”
In Research Handbook on Environment, Health,
and the WTO, edited by Geert Van Calster and
Denise Prévost, 448 - 506. Cheltenham: Edward
Elgar Publishing Limited, 2013, p. 481.

*  Erik Wijkstrom. “TBT and “Private Stand-
ards”” Accessed July 30, 2015. https://www.
wto.org/english/tratop_e/sps_e/private_stand-
ards_june(07_e/wijkstrom_e.ppt.

*  Erik Wijkstrom, TBT and Private Standards,
ibid.
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Appleton opined that*

“Private labelling schemes fall
outside the Agreement because
(i) they are not promulgated
by recognised standardising
bodies; (ii) they do not rely on
‘standards’ as defined in Annex
1; (iii) the non-governmental
bodies in question may not sat-
isfy the conditions of Annex 1.8
of the TBT Agreement; and (iv)
the TBT probably does not ap-
ply to standards governing npr-
PPMs.”

In connection with private stan-
dards*, the TBT Agreement does not
specifically mention the term ‘private
standardisation organizations’. Annex
1 of the TBT Agreement only explicitly
defines the terms ‘technical regulation’,
‘standards’, ‘conformity assessment pro-
cedures’, ‘international body or system’,
‘regional body or system’, ‘central gov-
ernment body’, ‘local government body’
and ‘non-governmental body’. In this re-
gard, the question may be whether pri-
vate standardisation organizations may
be incorporated in one of the specific
definitions under Annex 1 of the TBT
Agreement.

Private standards and private label-
ling schemes are discerned as a response
to consumer demand and perhaps even
as a means of creating demand.*” Private

*  Arthur E. Appleton. “Linking Energy, Climate
Change and WTO Law: The Role of the WTO in
the Energy and Climate Change Debate.” Ac-
cessed February 30, 2014. https://www.iisd.
org/pdf/2009/climate_change_labeling.pdf.

*  Note that private standards are set by pri-
vate standardizing organizations.

*7 Arthur E. Appleton. “Private climate change
standards and labelling schemes under the WTO
Agreement on Technical Barriers to Trade.” In
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parties may be construed into two cat-
egories, i.e. entities which are not organs
of the State but which nevertheless exer-
cise elements of governmental authority
and private corporations or individuals
that are not organs of State under inter-
nal law and that do not exercise elements
of governmental authority.”® Private
standards and private labelling schemes
are operated on a voluntary basis.

There is a debate whether the TBT
Agreement may govern the proliferation
of private standards and private label-
ling schemes. Appleton argued that:*

“The definition of standard
in Annex 1.2 uses the phrase
‘document approved by a ‘rec-
ognized body’. The phrase ‘rec-
ognized body’ is undefined and
the TBT Agreement does not
state who must recognize such
bodies. For an entity not iden-
tified in the WTO Agreement,
a panel is likely to determine
whether the entity is: (i) rec-
ognized by one or more WTO

International Trade Regulation and the Mitiga-
tion of Climate Change: World Trade Forum, ed-
ited by Thomas Cottier, Olga Nartova and Sadeq
Z. Bigdeli, 131 - 152. Cambridge: Cambridge
University Press, 2009, p. 150.

*  Samir R. Gandhi. “Voluntary Environmental
Standards: The Interplay between Private Initia-
tives, Trade Rules and the Global Decision-Mak-
ing Processes.” Paper presented at the third glo-
bal administrative law seminar, Viterbo, June 15
- 16, 2007. Accessed July 30, 2015. http://www.
iilj.org/gal/documents/Ghandienvironment.
pdf, p. 13. See also: The GATT Panel decision in
the Japan=Restrictions on the Import of Cer-
tain Agricultural Products case, BISD 35S/163,
adopted 2 February 1988 (Japan Agricultural
Products), at para. 5.2.2.2.

*  Arthur E. Appleton. “Supermarket labels and
the TBT Agreement: Mind the gap.” Accessed
February 30, 2014. http://www.wcl.american.
edu/blr/04/1appleton.pdf.
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members as a standardization
body, (ii) involved with the ac-
tivities of international stan-
dardization organizations (ISO,
IEC, etc.), (iii) open to involve-
ment from other WTO mem-
bers, and (iv) has accepted the
Code, (v) whether any WTO
Members apply ‘standards’
promulgated by the entity, and
(vi) if the aim of its ‘standards’
further a legitimate objective
within TBT Article 2.2

If private standards and private la-
belling schemes are deemed to fall un-
der the TBT Agreement, Article 4 of the
TBT Agreement (Preparation, Adoption
and Application of Standards) as well as
Annex 3 of the TBT Agreement (Code of
Good Practice for the Preparation, Adop-
tion and Application of Standards) will
be applicable. In his article, Appleton
elaborates further governance of private
standards and private labelling accord-
ing to the TBT Agreement as follows:5°

“Standardizing bodies that
are bound by the Code or
have accepted its obligations
are required to accord most-
favoured-nation and national
treatment to like products.
Their standards must not cre-
ate unnecessary obstacles to
international trade, and they
are required to use relevant
international standards when
they exist or their completion
is imminent.”

Nevertheless, should private stan-
dards and private labelling scheme not
be covered and fall outside the purview
of the TBT Agreement, the inability of
the TBT Agreement to cover private

50 Arthur E. Appleton. “Supermarket labels and
the TBT Agreement: Mind the gap,” op. cit.
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standards and the proliferation of pri-
vate standards in itself may result de
facto non-tariff barriers to trade. Manu-
facturers will face various private stan-
dards that act as as trade barriers, in
particular for smaller suppliers that may
find it challenging to comply with the
standard. Due to the absence of WTO
coverage of private standards, there
will be little room to bring the issue to
the WTO dispute settlement should a
dispute emerges. Private schemes may
disadvantage exports from smaller pro-
ducers in developing countries without
necessarily bringing the environmental
benefits that such schemes are expected
to deliver .*!

D. CASE STUDY: THE EUROPEAN
UNION AND CERTAIN MEMBER
STATES - CERTAIN MEASURES
ON THE IMPORTATION AND
MARKETING OF BIODIESEL AND
MEASURES SUPPORTING THE
BIODIESEL INDUSTRY (WT/
DS459/1)+

This article refers to a WTO dispute
“The European Union and certain mem-
ber states - certain measures on the
importation and marketing of biodiesel
and measures supporting the biodiesel
industry (WT/DS459/1) as a case study.
This dispute reveals an example of pos-

51 Arthur E. Appleton. “Private climate change
standards and labelling schemes under the WTO
Agreement on Technical Barriers to Trade,” op.
cit., p. 150.

52 Request for Consultations, European Union
and Certain Member States - Certain Measures
on the Importation and Marketing of Biodiesel
and Measures supporting the Biodiesel Industry,
WT/DS459/1 (May 15, 2013).
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sible tensions between climate change
and trade realms.

The European Union (EU) adopted
Directive 2009/28/EC of the Europe-
an Parliament and of the Council of 23
April 2009 on the promotion of the use
of energy from renewable sources and
amending and subsequently repealing
Directives 2001/77/EC and 2003/30/
EC which are subsequently applied on
various policies by the EU members. In
the field of renewable energy, the Direc-
tive set a sustainability criterion with
which biofuels and bioliquids have to
comply in order to be taken into account
when measuring compliance with the
targets of the EU members. The biofuels
and bioliquids which fulfilled this crite-
rion may benefit from (financial) incen-
tives for their use. The EU regulation is
based on concerns over the real bene-
fits that biofuels can deliver in terms of
GHG savings once the indirect land use
change (ILUC) impacts of biofuels are
taken into account.

The sustainability criteria set,
among other criteria, by the EU require:
(i) biofuels must produce in the saving
of at least 35% of greenhouse gas emis-
sions with respect to fossil fuels; and
(ii) biofuels feedstock production can-
not occur on certain types of land with
a specific function or status before 2008.

Argentina, the complainant in the
dispute, has no objection to the use of
sustainability criteria and a calculation
method of greenhouse gas emissions
savings. Argentina questions the thresh-
old of 35% of greenhouse gas emissions
with respect to fossil fuels. The soybean
biodiesel produced in Argentina has
only 31% of the default value. Hence, the
soybean biodiesel of Argentina cannot
fulfil the sustainability criteria set by the
EU. Argentina argues that the threshold
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is arbitrary, not based on scientific justi-
fications, and not based on a recognized
international norm or standard.

The dispute is still at the consulta-
tion stage in the WTO dispute settlement
process upon the submission of this ar-
ticle.®* Any developments and possible
resulted findings from this dispute will
be important in projecting the interface
between climate and trade regimes.

E. CONCLUSION

The nexus between trade, in the
context of multilateral trading system,
and climate change regimes, labelling
and international standards may be
used as effective instruments in reduc-
ing greenhouse gas emissions. Further-
more, the relation may facilitate as a tool
to measure the level of carbon emitted
in products. However, the relevant WTO
Agreement covering the issue of label-
ling and international standards, the TBT
Agreement, is not particularly aimed at
governing climate change. Therefore,
the compatibility of the TBT Agreement
with measures to combat climate change
in the form of labelling and international
standards becomes increasingly impor-
tant.

The findings of related cases adju-
dicated by Panel or Appellate Body of
the WTO dispute settlement and special
trade concerns raised by WTO members
on the trade and environment and the
TBT committee meetings (are meant
to) close some gaps between the area
of standards covered by the TBT Agree-
ment and climate change policies.

5 This article is submitted on July 30th, 2015.
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Nevertheless, noting the distinct
governance of technical regulations,
standards and labels among countries
may still bring along ambiguities for
the trade community and be used as a
tool for disguised protectionism. More-
over, the uncertainty whether the TBT
Agreement accommodates the issue of
npr-PPMs outside the terminologies ex-
plicitly mentioned in Annex 1 of the TBT
Agreement and the issue of private stan-
dards governance may result trade bar-
riers and unresolved tensions.

Climate change, labelling, interna-
tional standards and the TBT Agreement
are not yet in an absolute harmony. Fur-
ther arrangements are needed for mak-
ing the TBT Agreement more compat-
ible and accommodative with various
measures aimed at combating climate
change, including the application of la-
belling and international standards.
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